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Key Points

 Access and Benefit Sharing (ABS) well-
established across fora

» Convention on Biological Diversity (CBD)
ABS International Regime (IR):
— Long Time Coming
— 2010 Conference of Parties (COP 10), Nagoya
* Challenges ahead:
— Those with most to gain most skeptical of success

— Keys to continued success: trust, cooperation,
keeping business in the room
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What is the Access and Benefit
Sharing Alliance? (ABSA)

* Focus on Access and Benefit Sharing: Founded in 2005
to engage pro-actively on biodiversity patent issues

— Website: Industry source on enabling environment for
life sciences & GR/TK issues
Engagement in key bilateral and multilateral fora

— Development of forward-thinking ABS positions
— Working with ICC, Other Industry Groups

* Survey of Developing Country Delegates
Important, reliable information source that “provides a

counter-view on disclosure of origin for genetic resources.”
NGOs, Intellectual Property Rights and Multilateral Institutions, Duncan
Matthews, December 2006, pp. 14 and 28

ABS Negotiating Principles

ABSA

ABS NEGOTIATING PRINCIPLES

INTRODUCTION:
As a core stakeholder in of any ional Regime (IR) relating to
Access and Benefit Sharing (ABS), Members of the Access and Benefit Sharing

Alliance (ABSA) are itted to ABS with
demonstrated real-world benefits at the C ion on Bi i Dt ity's (CBD)
Ninth meeting of the Conference of the Parties (COP 9) in Bonn, Germany.

In this practical approach, we note that a number of prior ABS approaches have fallen

short of expected benefits, including policies relating to mandatory disclosure of

source, origin and proof of benefit sharing. Equally important, negotiation of the ABS

IR should be based on organizational principles that ensure a transparent, equitable,
N ABS .

and dictab ing process and
In that spirit, ABSA provide the
PREAMBLE;
ABSA Members:
* Reaffirm their commitment to respect the ign rights of CBD

over their in situ genetic resources (GR) and to the equitable sharing of the
commercialization of GR and any related relevant traditional knowledge (TK)
derived from indigenous and local communities, assuming a clear,
i i d ition of TK.

* Underscore industry's established track record of compliance with the Bonn
Guidelines, including Prior Informed Consent (PIC), Mutually Agreed Terms
- gy oy
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Timeline

* Access and Benefit Sharing (ABS):
— Fair and Equitable Sharing of Benefits from Sustainable Uses of
Genetic Fesources (GR)
— 3rd Pillar Convention on Biological Diversity (CBD) (191 Members)
— U.S. Signed (1994); Not Yet Ratified CBD Treaty
* 1994 - Present: ABS Principles Across Fora:

— FAO International Treaty on Plant Genetic Resources for Food
and Agriculture (ITPGRFA)

— WHO Bacterial and Viral Pathogen Negotiations
— WIPO InterGovernmental Committee (IGC)
— WTO CBD/TRIPS Consultations
* 2009: Operational text for CBD ABS International Regime (IR)
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The Access and Benefit Sharing (ABS)
International Regime (IR)

* [Highly] Bracketed Operational Text:

|. Objective: Intention of the ABS IR

. Scope: What's In,What'’s Out? Relationship of the ABS IR to
CBD Treaty/Other MEAs

Ill. Access, Fair/Equitable Benefit Sharing, Compliance: How
sovereign states engage with industry, indigenous/local
communities, NGOs, research institutions

Not Yet Discussed: Nature: Limits of mandates where private
actors are primarily responsible for success of ABS IR

» 3000 Brackets --There is a reason why there are no
agreed definitions!
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Nature: Key to Compliance and Fair/
Equitable Benefit Sharing

CBD Members divided; ABS IR may be Legally binding, Non-
binding instrument or Combination of measures
LMMCs/Africa Group/GRULAC insist legally binding, mandatory ABS/IR

Australia, Canada, EU, Japan, Korea, New Zealand do not accept legally binding
regime as only possible outcome

U.S. Observer in CBD/ABS negotiations

Compliance: Disclosure of Origin (DOO), Certificates of
Compliance, Check-Points (Chokepoints?)

Legal uncertainty, different rules in 190 markets

No “best practices” for companies, no safe harbors

No Quiet Title = No Benefits

Fair/Equitable Benefit Sharing: Regional Tech Transfer for Ex Situ
GR, “Benefit Sharing for Every Use”

Continuing Industry Concern: Equity (Predictability, Transparency,
Non-discrimination, Durability of Measures)

7
DOO in BRIC + SA
Provisions Brazil India China South Africa
CBD Treaty Limits
Plant/Animal GR v NO NO NO
(non-human)
Post-1994 GR NO NO NO NO
In-Situ GR NO NO NO NO
Prior Informed Con- | Mandatory# | # Unclear # #
sent
Proof of Benefit Mandatory # | # Unclear# *
Sharing
Other GR/TK Patent
Dilution
Source or Origin Origin Origin Origin Unclear
Condition of Patent- | v v v v
ability
Grounds for Patent v v unclear # v
Revocation
Open-ended Chal- | v v unclear v # India seeks proof of benefit sharing
lenge Grounds and prior informed consent in ongoing
- WTO negotiations; Brazil, China, and
Inclusion of TK v v GR Only v South Africa support this position.
Inclusion of deriva- v v GR Only v
tives
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Limits of CBD Mandate

« CBD ABS/IR limited by Treaty (Objective, Scope)

* Should recognize:

- DEFINED jurisdiction within CBD Treaty

- LIMITS of mandatory approach to human behavior
- NEED for carrots as well as sticks

- FACTS on the ground: existing treats and ongoing negotiations in
FAO,WHO,WIPO; vast majority of CBD Members have no ABS focal
point, national competent legal authority, and/or domestic regime;
mistrust of governments by indigenous (land reform)

¢ Avoid “One-Size Fits All” centralized, bureaucratic

approaches; instead cost-effective measures (Compliance
TEG Meeting Report, Tokyo, Jan 2009)
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Minimum ABS IR Requirements

* Three mandatory elements enable business
engagement with CBD Members
— Focal Points
— National Competent Authority

— Written ABS agreements for transparency, predictability,
reliable and durable outcomes to document prior
informed consent (PIC) and mutually agreed terms

(MAT) (model clauses, capacity building)
* Voluntary Codes of Conduct, Best Practices to
protect good faith commercial actors from
accusations of misappropriation, misuse
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Next Steps

* ABSWG-8 (Montreal, Nov 2009): Operational text
on Nature, TK, Capacity-Building, Compliance, Fair
and Equitable Benefit Sharing, Access; to continue
to advance on the topics initiated at ABS WG-7

* ABSWG-9: Consolidation of Operational Text

* COP 10 (Nagoya, Oct 2010): Adoption by Ministers
— Canada, Germany, Japan committed to success
— WIill ABS IR Adopt what Works to enable benefit

sharing, support/respect other International
Agreements!?
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Access and Benefit Sharing Alliance
Thank you

Susan K. Finston
Executive Director
202-756-7749 (voice)
202-330-5550 (fax)

susan(@abs-alliance.org

www.abs-alliance.org
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